STATE OF VERMONT ' RUTLAND DISTRICT COURT

RUTLAND COUNTY ' DOCKET NO. 1327-8-08 Rdcr
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WENDY J. PELKEY-GRANT Rultand District Qyry

DECISION ON MOTION TQO SUPPRESS

The above matter came on for hearing on defendant Wendy Pelkey-Grant’s
Motion to Suppress on August 26, 2009 and September 4, 2009." Post-hearing
memoranda were filed by the State and defendant on September 28, 2009. A post-
hearing stipulation was filed on September 25, 2009.

 The State waé represented by Deputy State’s Atforneys Marc Briérre and Peter
Neary. The defendant Wendy Pelkey-Grant was present and represented by her atforney,
Matthew Harnett.

Defendant is charged with second degree murder pursuant fo 13 V.S.A. § 2301.

"In her Motion, defendant aileges that: (1) statements she made to the policé at her home

on April 19, 2008, were obtained in viclation of her Miranda rights because the rights
were not administered to her prior to custodial interrogation; (2 that statements she made
to the police af the barracks oﬁ April 19-20, 2008, were obtained in violation of her
Miranda rights because questioning continued after she invoked her right to remain
éilent; (3) statements she made to the police at the barracks on April 19-20, 2008, were
obtained as the fruits of the Miranda violation from the statements made at her home; (4)

that statements she made to the police at the barracks on April 22, 2008, were obtained in

' The defendant’s initial Motion was filed on April 3, 2009. A Supplement to Motion to Suppress was
filed on April 10, 2009. A Second Supplement to Motion to Suppress was filed on August 31, 2009, For
purposes of the Decision they are collectively refetred to as a singular Motion.



violation of her Miranda rights because she was questioned without having waived her
previously invoked right to remain silent; (5} statements she made to the police at the
barracks on April 22, 2008, were obtained as the fruits of the Miranda violations from
April 19 and 20; and (6) statements made at the barracks on April 19 and April 22 were
made in violation of her constitutional and statutory rights lto counsel.

Based upon the evidence submitted at the hearing the Court issues the following
Findings of Fact, Conclusions of Law, and Order.

FINDINGS OF FACT

During the evéning of April 19, 2008, Vermont State Police Dispatcher James
Riehl was on duty. In addition.to being a dispatcher, Mr. Riehl is also a certified police
officer who works with the Fair H;Wc-n Police Department.

At approximately 8:57 p.m. Mr. Riehl answered a 9.1 | call. The female caller told
him that an ambulance was needed at 76 Smith Street in West Rutland. In response to
. Mr. Riehl’s follow-up questions the caller advised him that her mother had shot her
stepfather with a gun. She told him that there was more than one shot and that he was on
the floor. She said that the fnan haLd been going after her and that her mother shot him.
She then identified h;erself as Alicia Pelkey.

Mr, Riehl continued fo ask questions to find out more information. In response to
his fo]low~up questions Alicia Pelkey told Mr, Riehl that the man was breathing and that
his name was Sean Grant. She told him that her mother’s name was Wendy Pelkey. She
told him that her mother was upstairs and that the gun was on the table. She told him she
could secure the gun, At this time Mr. Riehl dispatched both the State Police and

regional ambulance to the scene.,




The phone call then somehow disconriected. Mr. Riehl called the number back.
Alicia Pelkey answered the phone. She told Mr. Rieh! that she tried to stop Mr. Grant’s
bleeding and that he was dead. Alicia Pelkey told him the gun was on the table and that
her mother was downstairs and was beyond upset. Mr. Riehl told her the police would
atrive, that she should let them in, and that she should not move the gun, During this call
Wendy Pelkey Grant can be heard erying and sobbing in the background.

Mr. Riehl then radioed the police who were responding to the scene. He toid
them that a handgun had been used in the shooting, that the female shooter was upstairs,
that the female complainant was downstairs, and that it was a domestic incident. The
officers were subsequently riotified that the man was having difﬁ(;,tglty breathing. In
response to Sgt. Mozzer's inquiry, the ofﬁcers were then advised by Mr. Riehl that

everyone was still in the residence, that the firearm was still on the table, and that the

male may be deceased.

Though the dispatcher had more specific information as to the identity of the
shooter at the time the police arrived at the scene, that information was not
communicated to the responding officers. No informdtion was given to the officers as to
the actual identity of the shooter, beyond the fact that she was a female.

Sgt. Thomas Mozzer and Trooper Jimmy Wilborn were dispatched to the scene
by Mr. Riehl at 8:58 p.m. Rutland County Deputy Sheriff Jamnes Stephenson was riding
with Trooper Wilborn and accompanied him to the scene.

Sgt. Mozzer has been a trooper for 9 1/2 years and is the night shift patrol
commander a't the Rutland Barracks. Trooper Wilborn has been a trooper for 9 years.

Deputy Stephenson has been an officer for 4 years. Each is a certified officer in

Vermont.




Trooper Wilborn and Deﬁuty Stephenson arrived in their cruiser in front of Sgt.
Mozzer at 9:02 p.m. The three officers exited the cruisers. Sgt. Mozzer and Trooper
Wilborn were in uniform and Deputy Stephenson was in plain clothes. Deputy
Stephenson put on Trooper Wilborn’s VSP bullet proof vest.

The officers observed two doors for entry into the front of the home., The left
door did not have any markings on it. The right door had the street number -“76” affixed
above it. Deputy Stephenson went to the left door. Sgt. Mozzer and Trooper Wilborn
went to the right door. The three officers had their firearms drawn as they approached
an(i entered the residence-. Sgt. Mozzer’s focus at the time of entry was to secure the
reéidence, to preserve evidence, and to obtain medical attention for anyone who may
have needed it.

] At the left door Deputy Stephenson encountered two men in the eﬁtry way. He
asked them to step outside and remain on the scene. He did not ask them any questions
co,ncemihg the scene or the shooting. He then entered into the residence. Upoﬁ entefing
he was in a small front hallway and the living room was adjacent to his right.

As Deputy Stephenson looked into the living.room he observed a woman seated
in a chair. She was crying, sobbing, shaking, and there were tears streaming down her
face. He also observed a revolver on a television stand in the living room. This stand was
located several feet from the woman.

At the right door Sgt. Mozzer and Trooper Wilborn encountered a female with a
cell phone. Sgt. Mozzer told her to “get out.”” She was not instructed to remain on the
scene. He did not ask her any que‘stions concerning the scene or the shooting. He and
Trooper Wilborn then entered the residence. Upon entering they were in the kitchen and

the living room was adjacent to their left. The officers not see anyone in the kitchen.




As Sgt. Mozzer looked into the living room he saw two males exiting the door
where Deputy Stephenson was entering. He also observed a pool of blood, a deceased
male,gthe woman seated in the chair, and the revolver on the television stand.

At this time the home was not secure and the officers did not know if there was
anyone on the second floor. After Sgt. Mozzer determined that the man was deceased, he
ordered Trooper Wilborn and Deputy Stephenson to secure the femzﬂe. They dire,c‘ted her
to get on her knees and proceeded to handcuff hier behind her back. She was then placed
face down on the floor. The handcuffed female would later be identified as Wendy
Pelkey-Grant.

After Trooper Wilborn and Deputy Stephenson secured Ms. Pelkey-Grant, Sgt.
Mozze‘:directed them to clear the second floor. The officers followed this directive and
determined that there was no one else in the home.

Ms. Pelkey-Grant remained handcuffed face down on the floor. While in that
position, she continued to sob and cry. She also made statements, including, “I only
meant to scare him.” Aside from Deputy Stephensgn asking her if that was indeed what
she said when he heard her make this statement, there were no quesfions asked of her by
police and she made all of the statements spontaneously.

Sgt. Mozzer then went outside and spoke to one of the males who had left the.
home upon the officers” arrival. He understood the male to be the handcuffed female’s
son. The young man identified the female as Wendy Pelkey-Grant.

Medicai personnel arrived on the scene and entered the residence, As the){

attended to the Mr, Grant, Ms. Pelkey-Grant remained handcuffed face down on the floor

in the same room.




Sgt. Mozzer advised the dispatcher that the man was deceased and that additional
officers were necessary at the scene, At approximately 9:10 p.m. Ruttand Count Deputy
Sheriff Ryan Brady arrived. He was iminediately assigned the duty of mc;nitoring the
front door. This was the left door through which Deputy Stephenson made his initial
entry.

As he took his place inside the residence, Deﬁuty Brady observed Ms. Pelkey-
Graut still in handeuffsion the living room floor. She was sobbing and crying. She
remained on the floor until Sgt. Mozzer got her up from it and placed her in a-chair in the
living room. Sgt. Mozzer was standing behind her as he removed her handcuffs. His
head was located off to her right side less than a foot frpm her. She continued to sob
hysterically as this occurred. As Sgt. Mozzer removed the cuffs he told Ms. Pelkey-
Grant that she was not in custody, that they had to handcuff everyone in the home, and he
also asked her if she needed medical attention, He did not tell her that she was free to
leave,

Ms. Pelkey-Grant gave no ,indica_tion that she heard Sgt. Mozzer’s comments
regarding custody or the reason for her being handcuffed. She did, however, respond to
his question about medical assistance by telling him - “not this time.”

As Deputy Brady guarded the door and Ms. Pelkey-Grant sat in the chair in the
room, both the firearm and Mr. Grant’s body remained where they were located upon the
initial police entry. Deputy Brady was locatéd betweeﬁ Ms. Grant and the doorway and
stood approximately 5-6 feet from her.

At some point Ms. Pelkey-Grant asked for a cigarette, Deputy Brady offered to
get one from her son. Deputy Brady obtained a cigarette from outside the residence and

brought it inside to Ms. Pelkey-Grant. He remained on the door detail untif 10:45 p.m.




While Deputy Brady was at the door, no civilians were perl'i‘;i‘tted to enter the residence to
speak wifh Ms. Pelkey-Grant.

Albert Abdelnour is a Detective Sgt. with the Vermont State Police. He is
assigned to the Rutland Barracks. He has been a certified law enforcement officer for 20
years and is currently assigned to the Rutland Barracks.

On April 19, 2008, Det. Sgt. Abdelnour was the on-call detective for thfa Rutland
‘barracks. He traveled to the scene of the shooting. While there he did not speak with
Ms. Pelkey-Grant.

At approximately 9:38 p.m. - 9:40 p.m., Vermont State Police Detectives Sam
Capegrossi and Mike Burns arrived at the scene. Det. Capegrossi had been called at
home and when he arrived at the scene he understood that there had been a domestic
issue and shooting in West Ruﬂand.

After exiting his cruiser, Det. Capegrossi saw a group of officers huddled on the
sidewalk. He approached them and listened to their discussion, although he did not ask
them any questions regarding the scene. As aresult of Det. Capegrossi listening fo the
officers’ conversation, he determined that Det. Burns and he would speak with Ms.
Pelkey-Grant.

The. detectives approached the door and knocked. They asked Ms. Pelkey-Grant
for permission to enter. She was seated at the bottom of the stairs. Deputy Brady was
guarding the door when the detectives arrived, |

The detectives then entered the home and asked Ms. Pelkey-Grant if they could
speak to her. She was crying, sobbing, and upset. She told them yes. Det. Capegrossi
then left the home to obtain a tape recorder from his cruiser. He returned and received

Ms. Pelkey-Grant’s permission to tape their discussion.
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At the time Det. Capegrossi re-entered the house to question Ms, Pelkey-Grant, he
was unaware of the specific facts surrounding the police entry. In this regard, he was |
unaware that upon entry Ms. Pelkey-Grant had been handcuffed and kept on the floor
unti] being uncuffed and placed on the chair by Sgt. Mozzer.

Prior to the detectives arrival, Ms. Pelkey-Grant had ﬁot been questioned by the
police, aside from the clarifying query of Deputy Stephenson, noted above, in response to
Ms. Pelkey-Grant’s statements that “I only meant to scare‘him.” At the time she was
questioned by the detectives in her home, Ms. Pelkey-Grant had not been read her -
Miranda rights,

While being interviewed by detectives, a neighbor asked the police if she could
get Ms. Pelkey-Grant a drink. Trooper Wilborn obtained a glass of tea from the neighbor
and tock it into the 1'esidencé where he delivered it fo Ms. Pelkey-Grant. The detectives
then questioned Ms. Pelkey-Grant as to the events of the evening and background
information. She also walked through the home With the detectives. Their discussion
was tape recorded. See State’s Exhibits 34 and 35, During the interview Ms. Pelkey-
Grant, inter alia-, provided statements detailing the events leading up to the shooting and
admitted that she had shot Mr. Grant.

At a point during the interview, Det. Capegrossi suggested to Ms. Pelkey-Grant
that she may wish to exit the‘uhome for some fresh air, He asked her if she wanted some
company. She responded affirmatively. He then went with her outside and they sat on
the steps. The conversation on the steps did not involve questions regardiﬁg the events of

that night.




Timothy Oliver is a Detective Lieutenant with the Vermont State Police. He has
been a certified law enforcement officer for 20 years and is currently assignéd to
supervise major criminal investigations in the area which includes the Rutland Barracks.

On April 19, 2008, just after 10:00 p.m., Det. Lt. Oliver was paged regarding the
shooting. He traveled to the scene and was met by several ofﬁcers.- One of those officers
was Sgt. Abdelnour,‘ who gave Lt, Oliver a walk through of the scene.

Lt. Oliver then met with Det. Capegrossi, who informed Lt. Oliver that he had
spoken with Ms. Pelkey-Grant. Ms. Pelkey-Grant was, at that time, sitting on the steps in
the presence of Det. Burns.

Lt. Oliver approached Ms. Pelkey-Grant and asked if she would accompany the
police to the barracks to draw a map. She agreed to go to the barracks to draw a map.
Det. Capegrossi'offered to give her aride in his cruiser and she rode with him to the
barracks. It is unknown what they discussed during their ride to the barracks. They
arrived at the barracks at approximately 11:00 p.m.

Upon arrival at the barracks, Ms. Pelkey-Grant was taken to the office of
Detective Elliott for an interview. Prior to the interview commencing, Det. Capegrossi
left the room and met with other officers, as well as Deputy State’s Attorney Peter Neary.
On the advice of Attorney Neary it was determined that Det. Capegrossi would read Ms.
Pelkey-Grant her Miranda righté.

Det. Capegrossi then re-entered the room and turned on a tape recorder. He read
Ms. Pelkey-Grant her rights and ﬂlied out the waiver form for her. Ms. Pelkey-Grant
indicated both verbally, and on the form, that she was willing to draw a map. See
Defendant’s N; State’s 36 & 37. In response to the written question whether she was

willing to talk, Ms. Pelkey—GrantAindicatcd yes. Det. Capegrossi gllecl<ed that box and




‘wrote below.the question ~ “willing to draw the map.” See Exhibit N. Further, under the
comments section of the form it was handwritten — “I can give you the map.” Id.

Following the reading of Ms. Pelkey-Grant’s Miranda rights, and prior fo
.questioning, the following conversation occurred between Ms. Pelkey-Grant (“WG”™) and
Det. Capegrossi (“SC”):

SC:  Okaydo youlunderstand these rights T have explained to you?

WG Yes.

SC:  Okayare you willing to taﬁ{ to me now, and give me the map?

(long pause, silence)

WG:  Ican give you the map.

SC:  Okay. So you are willing to talk with me now and give me the map?

WG i-’m willing to give you the map.

SC:  Okay. When we are talking about the map, we’re talking about the layout
of the house, coirect?

WG:  Okay.
SC: That’s what we're talking about is that correct?
WG:  Yes.

SC:  Okay. But you do understand in doing the map you will be talking with
me? [ won’t specifically be asking, just asking about the house itself.

WG: ?ou won’t be?

SC: Imean.

WG: Tdon’t imow what to do. What to do.” T don’t know what to do right now.
SC: Do you want to just draw out the map for us?

WG: Tcould.

© SC:  It’sup to you.
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v WG:  Got a piece of paper?
SC:  Of course, right here.
WG:  Idon’thave my glasses so you will have to bear with me.
SC:  Okay. So what I'll write here is willing to draw the map. Is that correct?
‘WG: Yeah,

SC:  Ijustneed you to sign here, If you want to explain it to me I can draw and
in that way all you have to do is explain the house to me.

WG: They’re saying that I’'m waiving my rights to talk to you now?

SC:  T’ve been advised I have the right to remain silent, to be represented by a
lawyer, to talk with you prior to questioning, to have one present with me
during questioning, knowing my rights I agree to waive them and talk to
you now. No promises or threats have been made.

(long pause, silence)
This is for the map.
WG:  Allright. Okay. And what am I drawing?
SC \Justrthe map. The outline,
State’s Exhibits 36 and 37, pp. 1-2.

Det, Capegrossi then questioned Ms. Pelkey-Grant as to the layout of the house as
he drew the map. /d. at pp. 2-5. The line of questioning then turned to Ms. Pelkey-
Grant’s location during the events of the evening, the location of Mr. Grant, and the
location of the gun. In response to this line of questioning, she identified t;lOSG areas on
the map. See Id. at pp. 5-7.

At the conclusion of the interview, Det. Capegrossi left the room anci briefed Lit.

Oliver on what had occurred, Lt. Oliver had a question regarding the firearm and he re-

entered the room to speak with Ms. Pelkey-Grant. Lt. Oliver was aware that Ms. Pelkey-
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Grant had been read her Miranda rights prior to his entering the room to speak with her.
After introducing himself, Lt. Oliver stated to Ms. Pelkey-Grant, .“I know, you know
we’ve got to go through a bunch of procedural stuff that’s what Miranda is, it’s .;«.1
procedurai thing...” Lt Oliver did not re-administer Ms. Pelkey-Grant her Miranda
rights,

Lt. Oliver then proceeded to question Ms. Pelkey-Grant at length concerning the
gun and how she used it for the shooting. She answered his questions;. This interview
was tape recorded. State’s Exhibits 15 & 16.

After receiving answers to questions concerning the shooting and the gun, Lt.
Oliver asked Ms. Pelkey-Grant, “[i]f I were to let you go tonight Wheré are you going to
go?” He subsequently told her he would get her aride to her mother’s. She was then
given a ride to her mother’s.

On April 22, 2009, Sgt. Abdelnour phoned Ms. Pelkey-Grant to attempt to
arrange an interview. He spoke with defendant and told her he wished to speak with her
at the barracks. An interview was scheduled for that day. Ms. Pelkey-Grant was hot
ordered t;) attend the interview. She drove to the barracks with a friend.

When Ms. Pelkey-Grant arrived at (he baﬁ'acks she was led to an interview room.
She was accompanied by a friend. As Ms. Pelkey-Grant and her friend sat in the
interview room waiting for th'e detectives, she was visibly upset and crying. Her friend
consoled her. Detectives Burns and Abdelnour then arrived. The detectives asked Ms.
Pelkey-Grant’s friend to leave the room, which she did.

At the time of the interview the detectives were aware of the Miranda waiver
defendant had given when she came to the barracks the night of the shooting. While Sgt.

Abdelnour was aware that the prior waiver had involved Ms. Pelkey-Grant agreeing to

12




draw a map, he did not discuss with her whether she had changed her mind and was
willing to answer questions, The deteqtives did not re-advise her of her Miranda rights.
Ms. Pelkey-Grant was not told by the officers that she could leave or terminate the
interview at any time,

The &etectives were aware of Ms. Pelkey-Grant’s prior statements when ‘they
questioned her and they used the information from the prior statements in questioning
her. The detectives employed several different techniques during the interview. These
included rapport building, confronting her with her prior statements, confronting her with
differences between her statements and those of others, as well as asking her pointed

accusatory questions.

L]

During the interview Ms. Peike.y—Grant provided further detailed statements about
the shooting. This interview was videotape recorded. State’s Exhibit’s 18 & 19. At the
conclusion of the inteﬁziew Ms. Pelkey-Grant left the barracks. She was thereafter
arrested on the instant charge on April 24, 2008.

CONCLUSIONS OF LAW

1. April 19, 2008 - 76 ‘Smith Street Statements

“The safeguards‘bf Miranda attach whenever a person in custody is subjected to

interrogation.” State v. F irzge}ﬂalfl, 165 Vt. 343, 345 (1996) {citing Mirﬁnda V. Arizona;

384 U.S. 436, 444 (1966)). A defendant seeking to suppress statements for an alleged
violation of their Miranda rights has the burden of proving that he or she was in police
custody when the incrhﬁinating statements were made. Sfate v. LeClaire, 2003 VT 4,
$ 15,175 Vt. 52. “Under Mimﬁda, the term ‘interrogation’ encompasses only ‘words or

actions ... that the police should know are reasonably likely to elicit an incriminating
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response.”” Fitzgerald, 165 Vt. at 345 (quoting Rhode Island v. Innis, 446 U.S. 291, 301
(1980)).

In the instance case, if it is determined that defendant was interrogated, the Court
- must next consider whether she was in custody. If she was in custody, the failure to
provide her with her Miranda rights requires suppression of her statements. If she was
not in custody there wasl no requirement that she be administered her Miranda ri ghts.

(4) Spontaneous Statements

The first statements made by Ms. Pelkey-Grant ‘;vhich are at issue are those made
by her immediately after the police entry. While she was on the floor handcuffed, Ms.
Pelkey-Grant stated,\ “T only meant to scare him.” Uﬁtil Deputy Stephenson asked her to
clarify her words, the statements made by Ms. Pelkey-Grant were uttered spontaneously
- and there was no interrogation, as that term is defined for purposes of Miranda. See
Fitzgerald, 165 V1. at 345 (stating term “interrogation” encompasses only words or
actions that the police should know are reasonably liicely to elicit an incriminating
responée). As such, there is no Miranda violation for the statements Ms. Pelkey-Grant
rﬁade while she was on the floor. See State v. Karov, 170 Vt. 650, 653-54 (2000) (mem.)
(holding statements defendant made spontaneously and voluntarily in police cruiser,
without elicitation or interrogation, were admissible). Furthermore, Deputy Stephensoﬁ’s
brief question to clarify what he heard from Ms. Pelkey-Grant was not én “interrogation”
under Miranda. See State v. Earwood, 574 S.E.2d 707, 711 (N.C. Ct. App. 2003)
(stating it was not an interrogation by police officers to ask an individual in cuétody to
clarify volume‘ered spontaneoﬁs utterances); see also Stone v. State, 900 S.W.2d 5135,
519-20 (finding officer’s query - “What did you say?” - to defendant, after his confession

to officer at roadside stop, was a neutral inquiry intended to clarify what had .alrcady been
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said and therefore a continuation of appellant's confession), People v. Scotchmer, 727
N.Y.S.2d 777, 779 (N.Y. App. Div. 2001) (finding police officer's follow-up inquiry
“what?” when defendant appeared at police station and'anno_unced he had just shot his
mother and her boyfriend was non—inte_rrogational and simply spontaneous threshold
query designed to immediately clarify unceﬁain situation rather than to elicit further
incriminating statements).

(B) Statements made during interview

Subsequent to the spontaneous statements, defendant was not questioned until
Detectives Burns and Capegrossi arrived. Since it is undisputed that defendant was not
provided her Miranda warnings, the Court must determine whether she was in custody
during this interrogation,

“To determine whether a suspect is in custody, courts should look for situations
approximating incommunicado intelrbgation of individuals in a police-dominated
atmosphere, and must consider the totality of the circumstances to determine if a
reasonable person would believe he or she were free to leave or to refuse to answer police
questioning." State v. Pontbriand, 2005 VT 20, § 11, 178 Vt. 120 (internal citations and
quotations omitted). A defendant’s subjective belief as to her custody status is irrelevant
in this determination. Ild. Further, the police’s investigatory focus on a suspect is not
sufficient to require Miranda warnings. Beckwith v. United States, 425 U.S. 341, 347
(1976). |

In addressing the totality of the circumstances regarding a custody detgrmination
during an in-home interrogation, the Cowt finds persuaﬁve United States v. Craighead,
539 F.3d 1073 (9th Cir. 2008). The Craighead Court recognized that while the element

of conipulsion that concerned the Supreme Court in Miranda is less likely to be present
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where the suspect ‘is in familiar surroundings, an interrogation in the suspect’s home may
nevertheless be found to be custodial under certain circumstances. 7d, at 1083 (citing
Orozco v. Texas, 394 U.S. 325-26 (1969)). The court’s analysis considered whether the
cil'ct}mstances of the interrogation turned the othéwvise familiar surroundings of the home
into a “police domi;xated atmosphere.” Id.

Facing the question of in-home custodial interrogation as a matter of first
impression, the court found that the approach of using “police dominated atmosphere” as
the benchmark for custodial interrogations in locations outside the police station was
consistent with the approach taken by its sister-circuits. /d. at 1083-84 (citing United
States v. Revels, 510 F.3d 1269, 1275 (10th Cir. 2007); United States v. Mittel-Carey, 493
F.3d 36, 40 (1st Cir, 2007); Sprosty v. Buchler, 79 F.3d 635, 641 (7th Cir. 1996); United
States v. Griffin, 922 F.2d 1343, 1354-55 (8th Cir. 1990)). Thus, the Craighead Court’s
approach is consistent with that taken by the Vermont Supreme Court in Pontbriand,
which requires that “courts should look for situations approximating incommunicado
interrogation of individuals in a police-dominated atmosphere...” 2005 VT 20, § 11.

The Craighead Court identified four factors for consideration: (1) the number of
law enforcement personnel and whether they were armed; (2) whether the suspect was at
an-y point restrained, either by physical force or by threats; (3) whether the suspect was
isolated from others; (4) whether the suspect was informed that she was fiee to leave or
terminate the interview, and the context in which any such statements were made..
Craighead, 539 F.3d at 1084. While no one factor is dispositive, the Court considers
these factors helpful in assessing the totality of the circumstances in the case at bar,

The first factor to consider is the number of law enforcement personnel present at

the home and whether they were armed. Craigshead, 539 F.3d at 1084-85. “[TThe
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presence of a large number of visibly armed law enforcement officers goes a long way
towards making the suspect’s home a police-dominafed atfnosphere.” Id. at 1085.

Here, there were three armed law enforcemenf personnel present insidc the home
when contact was first made with defendant. Sgt. Mozzer, Trooper Wilborn, and Deputy
Stephenson each had their firearms drawn when they entered the home and encountered
defendant on the chair, Deputy Stephenson wore a protectivé vest over his street
clothing. . Furthermore, after being uncuffed, defendant was guarded by Deputy Brady, at
all times, while she sat oﬁ the chair and later when she sat on the stairs.

Detectives Bums and Capegrossi then entered the home, adding to the number of
law enforcement personnel present. Under these circumstances, a reasonable person
would believe that should she attempt to leave, she would be stopped by one ofthe -
officers on the way out, or that the officers were brought in to prevent her departure. See
id. at i084-85. Furthermore, with the amount of law enforcement personnel present in
the home during the interrogétion, a reasonable person would believe that there were no
police-free rooms to which she may retreat if she wished to terminate the interrogation.
See Id. at 1084, This is especially true where the home was the scene of the crime being
investigated. |

_ The second factor to consider is whether the defendant was at any point
restrained, either by physical force or by threats. Craighead, 539 F.3d at 1085. “When
law enforcement agents restrain the ability of the suspect to move — particularly through
physical restraints, but also though threats or intimidation — a suspect may reasenably feel
he is subject to police domination within his own home and thus not free fo términate the
interrogation,” Id. (citations omitted). Thus, the Court not only considers physical

restraint, but also restraint amounting to inferred custody, where law enforcement officers
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permit the suspect to move around the house for brief periods but insist on escorting and
monitoring her at all times. Id. (citing Mittel-Carey, 493 F.3d at 40; Griffin, 922 F.2d at
1350-51 (stating “[w]e realize that the likely effect on a suspect of being placed under
guard during questioning, or fold to remain in the sight of interro-gatihg officials, is to
associate these ‘restraints with a formal arrest.”)).

Here, both physical and inferred restraint véas present. Defendant was handcuffed
and placed face-down on the living room floor for approximately 10-15 minutes while
officers searched the home and medical attention was given to the victim, Mr. Grant.
After Sgt. Mozzer uncuffed defendant, he I‘JIaced her in a chair in the living room.
Defendant was then monitored at all times by Deputy Brady, who guarded the exif to the
living room, and then, when defendant sat on the stairs, the front door, approximately five
feet away from defendant. He continued to guard the front door during the interrogation
conducted by Detectives Burns and Capegrossi.

While the Court recognizes that when law enforcement officers cdnduot an in-
home interrogation while conducting a lawful search of the home, physical control of the
suspect will be necessary to preserve evidence and protect the safety of the officers, “the
fact that these precautions may be necessary to the success of the lawful search does not
lessen their tendency to make a reasonable person believe he is in custody.” Craighead,
539 F.3d at 1086. The Court agrees with the Craighead Court, that;

[i]f the government is correct that the agent’s actions were
necessary for evidence preservation and officer safety, then
it could have chosen to postpone the interrogation until a
non-custodial moment, or to Mirandize the suspect. Either
step would have protected both the defendant’s
constitutional rights and the officers’ legitimate law

enforcement needs.

Id. (quoting Miitel-Carey, 493 F.3d at 40).




The third factor to consider is whethér the suspect was isolated from others. “The
Supreme Court highlighted isolation from the outside world as perhéps the crucial factor
that would tend to lead a suspect to feel coiﬁpelled to provide self incriminating
sf.atements.” Id. at 1086-87 (citing Miranda, 384 U.S. at 445-46). “A frequently
recurring example of police domination concerns the removal of thé suspect from the
presence of family, friends, or colleagues who might lend moral support during the
questioning and deter a suspect from making inculpatory statements.” Jd. at 1087
(quoting Griffin, 922 F.2d at 1352).

In this case, the defendant Was isolatedrfrom the outside world during the
interrogation. Defendant’s family menlbefs exited the house as officers entered. They
were not allowed to re-enter, as the enfrance to the home was guarded by Deputy Brady
before and during the interrogation. When the defendant asked for a cigarette, Deputy
Brady obtained the cigarette from defendant’s son outside the residence and brought it
inside to defendant. When a neighbor offered to get defendant some tea, Trooper
Wilborn obtained a glass of tea from this person and took it into the residence where he
" delivered if: to defendant. The fact that officers exciuded non-law enforcement from the
home reinforces the Court’s determination that the police controlled defendant’s
environment. See Craighead, 539 F.3d at 1087.

As the Court recognized in consideration of the second factor, while conducting a
lawful search of the home, physical control of the suspect and exclusion of civilians from
a crime scene investigation will be necessary to preserve evidence and protect the safety
of the officers; nevertheless, “the fact that these pfecautions may be necessary to the
success of the lawful search does not l;assen their tendeﬁcy to make a reasonable person

believe he is in custody.” Id. at 1086. While police officers may exclude whomever they

19




choose from an interrogation, Miranda requires that if the police isolate the suspect, and
the suspect does not reasonably believe he is free to leave, warnings must be given. Id. at
1087,

The féurth factor to consider is whether the suspect was informed that questioning
was voluntary and that she was firee to leave or terminate the interview. Id. If a law
enforcement officer informs the suspect that she is not under arrest, that her statements
are voluntary, and thz;t she is free fo lcave at any time, this communication greatly
reduces the chancé that a suspect will reasonably believe he is in custody. Id. {citing
Griffin, 922 F.2d at 1349).

When Sgt. Mozzer uncuffed defendant, after she lraid face-down on the living
room floor for approximately 10-15 minutes, and placed her on the living room couch, he
informed her that she was not in custody. It is not known whethér defendant heard this
communication. Furthermore, whether someone is in “custody” is a legal determination
that a reasonable person may not understand. It is for this reason that this fourth factor
furns on communicatiom that a reasonable person would understand — whether a person
is told that questioning is voluntary and that she is fiee to leave or terminate the
interview. See Craighead, 539 F.3d at 1087 (emphasis added),

Defendant was never told by any law enforcement personnel that _she was free to
leave or terminate the interview at any time. While Detectives Burns and Capegrossi did
ask defendant if they could speak with her, they did not inform her that her statements
were voluntary. Even assuming that defendant did hear Sgt. Mozzer’s statement that she
was not in custody; this statement, considered in the context of the scene as a whole, see
Craighead, 539 F.3d lat 1088, did little to assuage the police dominated atmosphere

created at defendant’s home.
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