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DECISION ON MOTION TO SUPPRESS 

The above matter came on for hearing on defendant Wendy Pelkey-Grant's 

Motion to Suppress on August 26,2009 and September 4,2009.' Post-hearing 

memoranda were filed by the State and defendant on September 28,2009. A post- 

hearing stipulation was filed on September 25,2009. 

The State was represented by Deputy State's Attorneys Marc Brierre and Peter 

Neary. The defendant Wendy Pelkey-Grant was present and represented by her attorney, 

Matthew Harnett. 

Defendant is charged with second degree murder pursuant to 13 V.S.A. § 2301. 

In her Motion, defenda~lt alleges that: (1) statements she made to the police at her home 

on April 19, 2008, were obtained in violation of her Mirnnda rights because the rights 

were not administered to her prior to custodial interrogation; (2) that statements she made 

to the police at the ba~~acl ts  on April 19-20,2008, were obtained in violation of her 

Miranch rights because questioning continued after she invoked her right to remain 

silent; (3) statements she made to the police at the barracks on April 19-20, 2008, were 

obtained as the fruits of the Mirnrr~lu violation from the statements made at her home; (4) 

that statements she made to the police at the barracks on April 22,2008, were obtained in 

' The defendatit's initial Motion was filed 0x1 April 3,2009. A Supplelnent to Motion to Suppress was 
filed on April 10, 2009. A Second Supple~ilent to Motioll to Suppress was filed on August 31, 2009. For 
puiposes of the Decision they are collectively referred to as a si~igular Motion. 



violation of her Mirnnrln rights because she was questioned without having waived her 

previously invoked right to remain silent; (5) statements she made to the police at the 

barracks on April 22,2008, were obtained as the fruits of the Miranch violations from 

April 19 and 20; and (6) statements made at the barracks on April 19 and April 22 were 

made in violation of her constitutional and statutory rights to counsel. 

Based upon the evidence submitted at the hearing the Court i s s ~ ~ e s  the following 

Findings of Fact, Concl~~sions of Law, and Order. 

FINDINGS OF FACT 

During the evkning of April 19,2008, Vermont State Police Dispatcher James 

Riehl was on duty. In addition to being a dispatcher, Mr. Riehl is also a certified police 

officer who works with the Fair Haven Police Department. 

At approximately 8:57 p.m. Mr. Riehl answered a 91 1 call. The female caller told 

him that an ambulance was needed at 76 Smith Street in West Rutland. In response to 

Mr. Riehl's follow-up questions the caller advised him that her mother had shot her 

stepfather with a gun. She told him that there was more than one shot and that he was on 

the floor. She said that the man had been going after her and that her mother shot him. 

She then identified herself as Alicia Pellcey. 

Mr. Riehl contillued to ask questions to find out more info~iuation. 111 response to 

his follow-up questioils Alicia Pellcey told Mr. Riehl that the lnan was breathing and that 

his name was Sean Grant. She told him that her mother's natlle was Wendy Pelkey. She 

told him that her mother was upstairs and that the gun was on the table. She told him she 

could secure the gt111. At this time Mr. Riehl dispatched both the State Police and 

regional anibulance to the scene. 



The phone call then somehow disconnected. Mr. Riehl called the number back. 

Alicia Pelkey answered the phone. She told Mr. Riehl that she tried to stop Mr. Grant's 

bleeding and that he was dead. Alicia Pelltey told him the gun was on the table and that 

her mother was downstairs and was beyond upset. Mr. Riehl told her the police would 

arrive, that she should let then1 in, and that she should not move the gun. During this call 

Wendy Pelkey Grant can be heard crying and sobbing in the background. 

Mr. Riehl then radioed the police who were responding to the scene. He told 

them that a handgun had been used in the shooting, that the female shooter was upstairs, 

that the female complainant was downstairs, and that it was a domestic incident. The 

officers were subsequently notified that the man was having difficulty breathing. In 

response to Sgt. Mozzer's inquiry, the officers were then advised by Mr. Riel11 that 

everyone was still in the residence, that the firearm was still on the table, and that the 

male may be deceased. 

Though the dispatcher had more specific infomlation as to the identity of the 

shooter at the time the police arrived at the scene, that information was not 

communicated to the responding officers. No information was given to the officers as to 

the actual identity of the shooter, beyond the fact that she was a female. 

Sgt. Thomas Mozzer and Trooper Jimmy Wilborn were dispatched to the scene 

by Mr. Riehl at 8 5 8  p.m. Rutland Co~lnty Deputy Sheriff James Stephenson was riding 

w~th  Trooper Wilborn and accompanied hi111 to the scene. 

Sgt. Mozzer has been a trooper for 9 112 years and is the night shift patrol 

commander at the Rutland Barracks. Trooper Wilbom has been a trooper for 9 years. 

Deputy Stephenson has been an officer for 4 years. Each is a certified officer in 

Vermont. 



Trooper Wilborn and Deputy Stephenson arrived in their cruiser in front of Sgt. 

Mozzer at 9:02 p.m. The three officers exited the cr~~isers. Sgt. Mozzer and Trooper 

Wilborn were in uniform and Deputy Stephenson was in plain clothes. Deputy 

Stephenson put on Trooper Wilborn's VSP bullet proof vest. 

The officers observed two doors for entry into the front of the home. The left 

door did not have ally markings on it. The right door had the street number "76" affixed 

above it. Deputy Stephenson went to the left door. Sgt. Mozzer and Trooper Wilborn 

went to the right door. The three officers had their firearms drawn as they approached 

and entered the residence. Sgt. Mozzer's focus at the time of entry was to secure the 

residence, to preserve evidence, and to obtain medical attention for anyone who inay 

have needed it. 

At the left door Deputy Stephenson encountered two men in the entry way. He 

asked them to step outside and remain on the scene. He did not ask them any questions 

concerning the scene or the shooting. He then entered into the residence. Upon entering 

he was in a small front hallway and the living room was adjacent to his right. 

As Deputy Stephenson looked into the living room he observed a woman seated 

in a chair. She was crying, sobbing, shaking, and there were tears streaming down her 

face. He also observed a revolver on a television staud i11 the living robm. This stand was 

located several feet from the woman. 

At tlie right door Sgt. Mozzer and Trooper Wilboin encountered a female with a 

cell phone. Sgt. Mozzer told her to "get out." She was not instructed to reniain on the 

scene. He did not ask her any questions concerning the scene or tlie shooting. He and 

Trooper Wilbo~m then entered the residence. Upon entering they were in the kitchen and 

the living soon1 was adjacent to their left. The officers not see anyone in the kitchen. 



As Sgt. Mozzer looked into the living room he saw two males exiting the door 

where Deputy Stephenson was entering. He also observed a pool of blood, a deceased 

male, the woman seated in the chair, and the revolver on the television stand. 

At this time the home was not secure and the officers did not know if there was 

anyone on the second floor. After Sgt. Mozzer determined that the man was deceased, he 

ordered Trooper Wilborn and Deputy Stephenson to secure the female. They directed her 

to get on her lcnees and proceeded to handcuff her behind her back. She was then placed 

face down on the floor. The handcuffed female would later be identified as Wendy 

Pelkey-Grant. 

After Trooper Wilborn and Deputy Stephenson secured Ms. Pelkey-Grant, Sgt. 

Mozzer directed them to clear the second floor. The officers followed this directive and 

determined that there was no one else in the home. 

Ms. Pelkey-Grant remained handcuffed face down on the floor. While in that 

position, she continued to sob and cry. She also made statements, including, "I only 

meant to scare him." Aside from Deputy Stephenson asking her if that was indeed what 

she said when he heard her make this statement, there were no questions aslced of her by 

police and she made all of the statements spontaneously. 

Sgt. Mozzer then went outside and spolce to one of the males who had left the 

home upon the officers' arrival. He understood the male to be the handcuffed female's 

son. The young man identified the female as Wendy Pelkey-Grant. 

Medical persolulel arrived on the scene and efitered the residence. As they 

attended to the Mr. Grant, Ms. Pelltey-Grant remained handcuffed face down on the floor 

in the same room. 



Sgt. Mozzer advised the dispatcher that the man was deceased and that additional 

officers were necessary at the scene. At approximately 9: 10 p.m. Rutland Count Deputy 

Sheriff Ryan Brady arrived. He was immediately assigned the duty of monitoring the 

front door. This was the left door through which Deputy Stephenson made his initial 

entry. 

As he took his place inside the residence, ~ e p u t ~  Brady observed Ms. Pellcey- 

Grant still in handcuffston the living room floor. She was sobbing and crying. She 

remained on the floor until Sgt. Mozzer got her up from it and placed her in a chair in the 

living room. Sgt. Mozzer was standing behind her as he removed her handcuffs. His 

head was located off to her right side less than a foot from her. She continued to sob 

hysterically as this occurred. As Sgt. Mozzer removed the cuffs he told Ms. Pelkey- 

Grant that she was not in custody, that they had to handcuff everyone in the home, and he 

also aslced her if she needed medical attention. He did not tell her that she was free to 

leave. 

Ms. Pelkey-Grant gave nojndicatioll that she heard Sgt. Mozzer's comments 

regarding custody or the reason for her being handcuffed. She did, however, respond to 

his question about medical assistance by telling him - "not this time." 

As Deputy Brady guarded the door and Ms. Pellcey-Grant sat in the chair in the 

room, both the fireanll and Mr. Grant's body remained where they were located up011 the 

initial police entry. Deputy Brady was located between Ms. Grant and the doorway and 

stood approximately 5-6 feet from her. 

At some point Ms. Pelkey-Grant aslced for a cigarette. Deputy Brady offered to 

get one from her son. Deputy Brady obtained a cigarette from outside the residence and 

brought it inside to Ms. Pelkey-Grant. He remained on the door detail until 10:45 p.m. 
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While Deputy Brady was at the door, no civilians were permitted to enter the residence to 

speak with Ms. Pellcey-Grant. 

Albert Abdelnour is a Detective Sgt. with tlie Vermont State Police. He is 

assigned to the Rutland Barracks. He has been a certified law enforcement officer for 20 

years and is currently assigned to the Rutland Barraclcs. 

On April 19,2008, Det. Sgt. Abdelnour was the on-call detective for the Rutland 

'barraclcs. He traveled to the scene of the shooting. While there he did not speak with 

Ms. Pellcey-Grant. 

At approximately 9:38 p.m. - 9:40 p.m., Vermont State Police Detectives Sam 

Capegrossi and Milce Bums arrived at the scene. Det. Capegrossi had Ween called at 

kome and when he arrived at the scene he understood that there had been a domestic 

issue and shooting in West Rutland. 

After exiting his cruiser, Det. Capegrossi saw a group of officers huddled on the 

sidewalk. He approached them and listened to their discussion, although he did not ask 

them any questions regarding the scene. As a result of Det. Capegrossi listening to the 

officers' conversation, he deterniined that Det. Burns and he would speak with Ms. 

Pelkey-Grant. 

The detectives approached tlie door and knocked. They asked Ms. Pelkey-Grant 

for permission to enter. She was seated at the bottom of the stairs. Deputy Brady was 

guarding the door when the detectives a~~ived .  

The detectives then entered the home and asked Ms. Pellcey-Grant if they could 

speak to her. She was crying, sobbing, and upset. She told them yes. Det. Capegrossi 

then left tlie home to obtain a tape recorder from his cruiser. He returned and received 

Ms. Pelkey-Grant's permission to tape their discussion. 
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At the time Det. Capegrossi re-entered the house to question Ms. Pelkey-Grant, he 

was unaware of the specific facts surrounding the police entry. In this regard, he was 

unaware that upon entry Ms. Pelltey-Grant had been handcuffed and kept on the floor 

until being uncuffed and placed on the chair by Sgt. Mozzer. 

Prior to the detectives arrival, Ms. Pelltey-Grant had not been questioned by the 

police, aside from the clarifying query of Deputy Stephenson, noted above, in response to 

Ms. Pelkey-Grant's statements that "I only meant to scare him." At the time she was 

questioned by the detectives in her home, Ms. Pelkey-Grant had not been read her 

Mivanclcl rights. 

While being interviewed by detectives, a neighbor aslted the police if she could 

get Ms. Pelltey-Grant a drink. Trooper Wilborn obtained a glass of tea from the neighbor 

and took it into the residence where he delivered it to Ms. Pelltey-Grant. The detectives 

then questioned Ms. Pelkey-Grant as to the events of the evening and background 

information. She also walked through the l~oine with the detectives. Tlieir discussion 

was tape recorded. See State's Exhibits 34 and 35. During the interview Ms. Pelltey- 

Grant, irztev cllicl, provided statements detailing the events leading up to the shooting and 

admitted that she had shot Mr. Grant. 

At a point during the interview, Det. Capegrossi suggested to Ms. Pelltey-Grant 

that she may wish to exit the home for some fresh air. He asked her if she wanted sotile 

company. She responded affirnlatively. He then went with her outside and they sat on 

the steps. The co~lversation on the steps did not involve questions regarding the events of 

that night. 



Timothy Oliver is a Detective Lieutenant with the Vermont State Police. He has 

been a certified law ei~forceinent officer for 20 years and is currently assigned to 

supervise major criininal investigations in the area which includes the Rutland Barracks. 

On April 19,2008, just after 10:OO p.m., Det. Lt. Oliver was paged regarding the 

shooting. He traveled to the scene and was met by several officers. One of those officers 

was Sgt. Abdelnour, who gave Lt. Oliver a walk through of the scene. 

Lt. Oliver then met with Det. Capegrossi, who informed Lt. Oliver that he had 

spoken with Ms. Pellcey-Grant. Ms. Pelkey-Grant was, at that time, sitting on the steps in 

the presei~ce of Det. Bums. 

Lt. Oliver approached Ms. Pelkey-Grant and asked if she would accompany the 

police to the barracks to draw a map. She agreed to go to the barracks to draw a map. 

Det. Capegrossi offered to give her a ride in his cruiser and she rode with him to the 

bai~aclts. It is unknown what they discussed during their ride to the barracks. They 

a~rived at the barracks at approximately 11:OO p.m. 

Upoil asrival at the barracks, Ms. Pelkey-Grant was taken to the office of 

Detective Elliott for an interview. Prior to the interview commencing, Det. Capegrossi 

left the room and met with other officers, as well as Deputy State's Attonley Peter Neary. 

On the advice of Attoilley Neary it was deteimined that Det. Capegrossi would read Ms. 

Pelltey-Grant her Mirnlzrla rights. 

Det. Capegrossi then re-entered the rooin and turned on a tape recorder. He read 

Ms. Pelkey-Grant her rights and filled out the waiver fonn for her. Ms. Pelkey-Grant 

indicated both verbally, and on the form, that she was willi~lg to draw a map. See 

Defendant's N; State's 36 & 37. I11 response to the written question whether she was 

willing to talk, Ms. Pelltey-Grant iiidicated yes. Det. Capegrossi cl~eclted that box and 



wrote below the question - "willing to draw the map." See Exhibit N. Further, under the 

comments section of the form it was handwritten - "I can give you the map." Id. 

Followi~lg the reading of Ms. Pellcey-Grant's Mirclnrln rights, and prior to 

,questioning, the followiilg conversatioil occurred between Ms. Pellcey-Grant ("WG) and 

Det. Capegrossi ("SC"): 

SC: Olcay do you understand these rights I have explained to you? 

WG: Yes. 

SC: Okay are you willing to talk to me now, and give me the map? . 

(long pause, silence) 

WG: I can give you the map. 

SC: Okay. So you are willing to talk with me now and give me the map? 

WG: I'm willing to give you the map. 

SC: 

WG: 

SC: 

WG: 

SC: 

WG: 

SC: 

WG: 

Okay. When we are talking about the map, we're talking about the layout 
of the house, correct? 

Okay. 

That's what we're talking about is that correct? 

Yes. 

Okay. But you do understand in doing the map you will be tallcing with 
me? I won't specifically be asking, just asking about the house itself. 

You won't be? 

I mean. 

I don't know what to do. What to do: I don't know what to do right now. 

SC: Do you want to just draw out the map for us? 

WG: I could. 

SC: It's up to you. 



WG: Got a piece of paper? 

SC: Of course, right here. 

WG: I don't have my glasses so you will have to bear with me. 

SC: Oltay. So what I'll write here is willing to draw the map. Is that correct? 

WG: Yeah. 

SC: I just need you to sign here. If you want to explain it to me I can draw and 
in that way all you have to do is explain the house to me. 

WG: ~ h e ~ ' r e  saying that I'm waiving my rights to talk to you now? 

SC: I've been advised I have the right to remain silent, to be represented by a 
lawyer, to talk with you prior to questioning, to have one present with me 
during questioning, knowing my rights I agree to waive them and talk to 
you now. No promises or threats have been made. 

(long pawe, silence) 

This is for the map. 

WG: All right. Okay. And what am I drawing? 
> 

SC: Just the map. The outline. 

State's Exhibits 36 and 37, pp. 1-2. 

Det. Capegrossi then questioned Ms. Pelkey-Grant as to the layout of the house as 

he drew the map. Zrl. at pp. 2-5. The line of questioning then turned to Ms. Pelkey- 

Grant's location during the events of the evening, the location of Mr. Grant, and the 

locatioll of the gun. In response to this line of questioning, she identified those areas on 

the map. See Ill. at pp. 5-7. 

At the conclusioll of the interview, Det. Capegrossi left the room and briefed Lt. 

Oliver on what had occurred. Lt. Oliver had a question regarding the firearm and he re- 

entered the room to speak with Ms. Pelkey-Grant. Lt. Oliver was aware that Ms. Pelltey- 



Grant had been read her Mirancln rights prior to his entering the room to speak with her. 

After introducing himself, Lt. Oliver stated to Ms. Pelkey-Grant, "I know, you know 

we've got to go through a bunch of proced~~ral stuff that's what Miranda is, it's a 

procedural thing.. ." Lt. Oliver did not re-administer Ms. Pelltey-Grantl~er Mirnncla 

rights. 

Lt. Oliver then proceeded to question Ms. Pelltey-Grant at length concerning the 

gun and how she used it for the shooting. She answered his questions. This interview 

was tape recorded. State's Exhibits 15 & 16. 

After receiving answers to questions concerning the shooting and the gun, Lt. 

Oliver asked Ms. Pelltey-Grant, "[ilf I were to let you go tonight where are you going to 

go? 'He subsequently told her he would get her a ride to her mother's. She was then 

given a ride to her mother's. 

011 April 22,2009, Sgt. Abdelnour phoned Ms. Pelltey-Grant to attempt to 

arrange an interview. He spoke with defendant and told her he wished to speak with her 

at the barracks. An interview was scheduled for that day. Ms. Pelkey-Grant was not 

ordered to attend the interview. She drove to the basracks with a friend. 

When Ms. Pelltey-Grant arrived at the barracks she was led to an interview room. 

She was accompanied by a friend. As Ms. Pelltey-Grant and her friend sat in the 

inte~view room waiting for the detectives, she was visibly upset and crying. Her friend 

co~lsoled her. Detectives Bums and Abdelnour then arrived. The detectives asked Ms. 

Pelltey-Grant's friend to leave the roon~, which she did. 

At the time of the interview the detectives were aware of the Miranda waiver 

defendant had given when she came to the barracks the night of the shooting. While Sgt. 

Abdelnour was aware that the prior waiver had involved Ms. Pelkey-Grant agreeing to 



draw a map, lie did not discuss with her whether she had changed her mind and was 

willing to answer questions. The detectives did not re-advise her of her Mirnncla rights. 

Ms. Pelkey-Grant was not told by the officers that she could leave or terminate the 

inte~view at any time. 

The detectives were aware of Ms. Pelltey-Grant's prior statements when they 

questioned her and they used the infolmation from the prior statements in questioning 

her. The detectives eniployed several different techniques during the interview. These 

included rapport building, confro~lting her with her prior statements, confronting her with 

differences between her statements and those of others, as well as asking her pointed 

accusatory questions. 
I )  

During the interview Ms. Pelkey-Grant provided further detailed statements about 

the shooting. This intelview was videotape recorded. State's Exhibit's 18 & 19. At the 

conclusion of the interview Ms. Pelkey-Grant left the ba~~ack's. She was thereafter 

arrested on the instant charge on April 24,2008. 

CONCLUSIONS O F  LAW 

1. April 19,2008 -76 Smith Street Statements 

"The safeguards of Mirando attach whenever a person in custody is subjected to 

interrogation." State v. Fitzgernll. 165 Vt. 343, 345 (1996) (citing Miranclc~ v. Arizorza, 

384 U.S. 436,444 (1966)). A defendant seeking to suppress statements for an alleged 

violation of their Mirnncla rights has the burden of proving that lie or she was in police 

custody when tlie incriminati~ig statements were made. State v. LeClc~ire, 2003 VT 4, 

f 15, 175 Vt. 52. "Under Mirr~ncla, tlie tern1 'interrogation' encolnpasses only 'words or 

actions ... that tlie police should know are reasonably likely to elicit an incrinlinating 



response. "' Fitzgeralcl, 165 Vt. at 345 (quoting Rlzode Zislritd v. Zrzizis, 446 U.S. 291,301 

(1980)). 

I11 the instance case, if it is determined that defendant was inteirogated, the Court 

must next consider whether she was in custody. If she was it1 custody, the failure to 

provide her with her Mirnnclc~ rights requires suppression of her statements. If she was 

not in custody there was no requirement that she be adininistered her Mirancla rights. 

(A) Spontcuaeozrs Statements 

The first statements made by Ms. Pell<ey-Grant which are at issue are those made 

by her immediately after the police entry. While she was on the floor handcuffed, Ms. 

Pelkey-Grant stated, "I only meant to scare him." Until Deputy Stephenson asked her to 

clarify her words, the statements made by Ms. Pelkey-Grant were uttered spontaneously 

and there was no interrogation, as that term is defined for puiFoses of Miranda. See 

Fitzgemll, 165 Vt. at 345 (stating term "interrogation" encompasses only words or 

actions that the police should know are reasonably likely to elicit an incriminating 

response). As such, there is no Miranch violation for the statements Ms. Pelkey-Grant 

made while she was on the floor. See State v. Knrov, 170 Vt. 650,653-54 (2000) (mem.) 

(holding statements defendant made spontaneously and voluiitarily in police cruiser, 

without elicitatioil or interrogation, were admissible). Further~nore, Deputy Stephenson's 

brief question to clarify what he heard froin Ms. Pelkey-Grant was not an "i~~tewogation" 

under Miranda. See State v. Eauwoocl, 574 S.E.2d 707,711 (N.C. Ct. App. 2003) 

(stating it was not an interrogation by police officers to ask an individual, in custody to 

clarify volunteered spontaneous utterances); see also Stone v. Stute, 900 S.W.2d 515, 

519-20 (finding officer's query - "What did you say?'- to defenda~lt, after his confession 

to officer at roadside stop, was a neutral inquiry intended to clarify what had already been 



said and therefore a continuation of appellant's confession); People v. Scotchmer, 727 

N.Y.S.2d 777, 779 (N.Y. App. Div. 2001) (finding police officer's follow-up inquiry 

"what?" when defendant appeared at police station and announced he had just shot his 

mother and her boyfriend was non-interrogational and simply spontaneous threshold 

query designed to immediately clarify uncertain situation rather than to elicit further 

incriminating statements). 

(BJ Statemelzts nznde clz~vina interview 

Subsequent to the spontaneous statenlents, defendant was not questioned until 

Detectives BLIITIS and Capegrossi arrived. Since it is undisputed that defendant was not 

provided her Miranch warnings, the Court must determine whether she was in custody 

during this intei~ogation. 

"To deteilnine whether a suspect is in custody, courts should look for situatioiis 

approximating incommunicado i~iteli-ogation of individuals in a police-dominated 

atmosphere, and must consider the totality of the circulnstances to detein~ine if a 

reasonable person would believe he or she were free to leave or to refuse to answer police 

questioning." State v. Pontbrinnd, 2005 VT 2 0 , l  11, 178 Vt. 120 (internal citations and 

quotations omitted). A defendant's subjective belief as to her custody status is i i~eleva~it  

in this determination. Id. Further, the police's investigatory focus on a suspect is not 

sufficient to require Miranckl warnings. Beclzwith v. United States, 425 U.S. 341, 347 

(1976). 

111 addressing the totality of the circuinstances regarding a custody detellni~iation 

di~ri~ig an in-home interrogation, the Court finds persuasive U~z~ted States v. Crrlighencl, 

539 F.3d 1073 (9th Cir. 2008). The Craighencl Court recognized that while the element 

of coinpulsio~i that concerned the Supreme Court in Mirr~ncln is less likely to be present 



where the suspect is in familiar sussoundings, an interrogation in the suspect's home may 

nevertheless be found to be custodial under certain circumstances. Id. at 1083 (citing 

Orozco v. Texas, 394 U.S. 325-26 (1969)). The court's analysis considered whether the 

circumstances of the intersogation turned the otherwise familiar surroundings of the home 

into a "police dominated atmosphere." Id. 

Facing the question of in-home custodial interrogation as a matter of first 

impression, the court found that the approach of using "police dominated atmosphere" as 

the benchmark for custodial iilterrogations in locations outside the police station was 

consistent with the approach taken by its sister-circuits. Id. at 1083-84 (citing United 

States v, Revels, 510 F.3d 1269, 1275 (10th Cis. 2007); UnitedStcltes v. Mittel-Cc~rey, 493 

F.3d.36,40 (1st Cis. 2007); Sprosty v. Buchler, 79 F.3d 635,641 (7th Cir. 1996); United 

States v. G r f j n ,  922 F.2d 1343, 1354-55 (8th Cis. 1990)). Thus, the Crniglzeacl Court's 

approach is consistent with that taken by the Vermoilt Supreme Court in Pontbriand, 

which requires that "courts should look for situations approximating incommunicado 

interrogation of individuals in a police-dominated atmosphere ..." 2005 VT 20,7 11. 

The Craiglzead Court identified four factors for consideration: (1) the number of 

law enforcement personnel and whether they were armed; (2) whether the suspect was at 

any point restrained, either by physical force or by threats; (3) whether the suspect was 

isolated from others; (4) whether the snspect was informed that she was free to leave or 

terminate the interview, and the context in which any such statements were made. 

Crcrighend, 539 F.3d at 1084. While no one factor is dispositive, the Court considers 

these factors helpful in assessing the totality of the circumstances in the case at bar. 

The first factor to consider is the number of law enforcement personnel present at 

the hoine and whether they were asmed. Craigslzead, 539 F.3d at 1084-85. "[Tlhe 
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presence of a large number of visibly armed law enforcement officers goes a long way 

towards malting the suspect's home a police-dominated atmosphere." Id, at 1085. 

Here, there were three armed law enforcement personnel present inside the home 

when contact was first made with defendant. Sgt. Mozzer, Trooper Wilbom, and Deputy 

Stephenson each had their firearms drawn when they entered the home and encountered 

defendant on the chair. Deputy Stephenson wore a protective vest over his street 

clothing. Furthermore, after being uncuffed;defendant was guarded by Deputy Brady, at 

all times, while she sat on the chair and later when she sat on the stairs. 

Detectives Bums and Capegrossi then entered the home, adding to the number of 

law enforcement personnel present. Under these circumstances, a reasonable person 

would believe that should she attempt to leave, she would be stopped by one of the 

officers on the way out, or that the officers were brought in to prevent her departure. See 

Ill. at 1084-85. Furthermore, with the amount of law enforcement personnel present in 

the home during the interrogation, a reasonable person would believe that there were no 

police-free rooms to which she may retreat if she wished to terminate the interrogation. 

See Id, at 1084. This is especially true where the home was the scene of the crime being 

investigated. 

The second factor to consider is whether the defendant was at any point 

restrained, either by physical force or by threats. Cmighead, 539 F.3d at 1085. "When 

law enforcement agents restrain the ability of the suspect to move -particularly through 

physical restraints, but also though threats or intimidation - a suspect may reasonably feel 

he is subject to police don~ination within his own home and thus not free to tei~ninate the 

interrogation." Id. (citations omitted). Thus, the Court not only considers physical 

restraint, but also restraint amounting to inferred custody, w11ere law enforcement officers 



permit the suspect to move around the house for brief periods but insist on escorting and 

monitoring her at all times. Id. (citing Mittel-Carey, 493 F.3d at 40; Griffin, 922 F.2d at 

1350-5 1 (stating "[wle realize that the lilcely effect on a suspect of being placed under 

guard during questioning, or told to remain in the sight of interrogating officials, is to 

associate these restraints with a fo~inal arrest.")) 

Here, both physical and infelred restraint was present. Defendant was handcuffed 

and placed face-down on the living room floor for approximately 10-15 minutes while 

officers searched the home and medical attention was given to the victim, Mr. Grant. 

After Sgt. Mozzer uncuffed defendant, lie placed her in a chair in the living room. 

Defendant was then monitored at all times by Deputy Brady, who guarded the exit to tlie 

living room, and then, when defendant sat on the stairs, the front door, approximately five 

feet away from defendant. He continued to guard the front door during the interrogation 

conducted by Detectives Bums and Capegrossi. 

While the Court recognizes that when law enforcement officers conduct an in- 

holl~e interrogation while conducting a lawful search of the home, physical control of the 

suspect will be necessary to preserve evidence arid protect the safety of tlie officers, "the 

fact that these precautions may be necessary to the success of the lawful search does not 

lessen their tendency to matte a reasonable person believe he is in custody." Craigheacl, 

539 F.3d at 1086. The Court agrees with the Crc~iglzec~cl Court, that: 

[i]f the government is correct that the agent's actions were 
necessary for evidence preservation and officer safety, then 
it could have chosen to postpone the interrogation until a 
non-custodial moment, or to Mirandize the suspect. Either 
step would have protected both tlie defendant's 
constitutional rights and the officers' legitimate law 
enforcement needs. 

Icl. (quotiag Mittel-Carey, 493 F.3d at 40). 



The third factor to consider is whether the suspect was isolated from others. "The 

Supreme Court highlighted isolation from the outside world as perhaps the crucial factor 

that would tend to lead a suspect to feel compelled to provide self incriminating 

statements." Icl. at 1086-87 (citing Mirnizcln, 384 U.S. at 445-46). "A frequently 

recuning example of police domination concerns the renioval of the suspect from the 

presence of family, friends, or colleagues who might lend moral support during the 

questioning and deter a suspect from malting inculpatory statements," Icl. at 1087 

(quoting Grijj'jn, 922 F.2d at 1352). 

In this case, the defendant was isolated from the outside world during the 

interrogation. Defendant's family members exited the house as officers entered. They 

were not allowed to re-enter, as the entrance to the home was guarded by Deputy Brady 

before and during the interrogation. When the defendant asked for a cigarette, Deputy 

Brady obtained the cigarette from defendant's son outside the residence and brought it 

inside to defendant. When a neiglibor offered to get defendant some tea, Trooper 

Wilbom obtained a glass of tea from this person and took it into the residence where he 

delivered it to defendant. The fact that officers excluded non-law enforceineilt from the 

home reinforces the Court's detey~liination that the police controlled defendant's 

environment. See Craiglzend, 539 F.3d at 1087. 

As the Court recognized in cousideration of the second factor, while conducting a 

lawf~il search of the home, physical control of the suspect and exclusion of civilians from 

a crime scene investigation will be necessary to preserve evidence and protect the safety 

of the officers; nevertheless, "the fact that these precautions may be necessary to the 

success of the lawful search does not lessen their tendency to rnalte a reasonable person 

believe he is in custody." Icl. at 1086. While police officers may exclude whomever they 



choose from an interrogation, Mircmda requires that if the police isolate the suspect, and 

the suspect does not reasonably believe he is free to leave, wanlings must be given. Id. at 

1087. 

The fourth factor to consider is whether the suspect was informed that questioning 

was voluntary and that she was free to leave or terminate the interview. Id. If a law 

enforcement officer informs the suspect tliat she is not under arrest, that her statements 

are voluntary, and that she is free to leave at any time, this communication greatly 

reduces the chance that a suspect will reasonably believe he is in custody. Id. (citing 

When Sgt. Mozzer uncuffed defendant, after she laid face-down 011 the living 

room floor for approximately 10-15 minutes, and placed her on the living room couch, he 

infonned her that she was not in custody. It is not known whether defendant heard this 

comn~unication. Furthermore, whether someone is in "custody" is a legal determination 

that a reasonable person may not understand. It is for this reason that this fourth factor 

turns on co~nmunications that a reasonable person would understand - whether a person 

is told that questioning is volzrrztnry and that she isfiee to leave or ternzinnte the 

interview. See Cunighend, 539 F.3d at 1087 (emphasis added). 

Defendant was never told by any law enforcement personnel that she was free to 

leave or te~lilinate the interview at any time. While Detectives Burns and Capegrossi did 

ask defendant if they could speak with her, they did not infoiln her that lies statements 

were voluntary. Even assuming tliat defendant did hear Sgt. Mozzer's statement tliat she 

was not in custody; this stateinent, considered in the context of the scene as a whole, see 

C~aighenrl, 539 F.3d at 1088, did little to assuage the police do~iliiiated atmosphere 

created at defendant's home. 












































